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QUMRAN AND THE RABBIS ON CORPSE-IMPURITY:
COMMON EXEGESIS—TACIT POLEMIC

VERED NoAM

I. Introduction

Comparative study of the Qumran literature and the tannaitic
midrashim may yield surprising results such as the reconstruction of
ancient layers of pre-tannaitic halakhic midrash, an enriched under-
standing of the growth of early halakha, and insight into sectarian
interpretative polemics from the Second Temple period. Each of these
is illustrated in the following study, an investigation of laws of corpse-
impurity in Qumran literature and in the two halakhic midrashim for
Numbers, the Sifre Numbers and the Sifre Zuta on Numbers.'

1. “A Whole Bone” and “A Whole Person:” An Interpretative Polemic
and the Evolution of Midrash

IR DTR DEPI IR NN IR 397 5HN2 ATwn 230 5P pr wR 50
O NYaw ROV "3pa

And in the open, whoever touches a person who was slain by the sword
or who died naturally, or a human bone, or a grave, shall be unclean
seven days. (Num 19:16)

In Migsat Ma‘ase Hatorah (henceforth MMT) the issue of the impurity
of human bones is addressed in a passage the meaning and purpose of
which is difficult to discern. The passage is restored and translated by
the editors as follows:?

[waa nrpvL] N 72
[Ahon R0]w oxy How DUk BRIR DTRA 73
R 55nn R nnn vawna andwvr 74

! Translations of scripture, Mishna and BT are adapted, with greater or lesser free-
dom, from NJPS, H. Danby, The Mishnah (Oxford: OUP, 1933), and the Soncino
Babylonian Talmud (34 vols; ed. I. Epstein; London: Soncino, 1935-1948) respec-
tively. Translations of other works when not identified are my own.

* 4QMMT B 72-74, cf. E. Qimron and J. Strugnell, eds., Qumran Cave 4. V: Migsat
Ma'ase Ha-Torah (DJD 10; Oxford: Clarendon, 1994), 54-55.
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72 And concerning [the impurity] of the [dead]

73  person we say that® every bone, [whether it}

74 has flesh on it or [not], should be (treated) according to the law of
the dead or the slain.

However, the restoration in line 72 must contain the word DY, bone—
pTRA [ovy NRNAYV], “impurity of human bone”—since it appears that
the reference in the following lines is to the scriptural words “DXY
DR, human bone” (Num 19:16). As I will show, it also seems that
lines 73-74 assert that an incomplete bone is treated just as a complete
one. The following new restoration results from a recent oral discus-
sion with one of the editors, Elisha Qimron:

[oyy nxnY] S 72
[ARSDY AEN]W BEY W DM WK DIRA 73
Xin S5m0 R nan vawnd ane 74

72 And concerning [the impurity] of the human [bone]:
73 we say that every bone that is {incomplete should be treated as

whole] .
74 and complete, according to the law of the dead or the slain.

Now, the Temple Scroll contains an allusion to a dispute over the issue
of the bone of a corpse:

5
2mn SHA3Y 0 DTR DXYA ATWR 1D HY YR UK UR
VOWAA PIND TNVY 133 IR N DTR DT IR N2 W
.mn
(11Q19 Temple Scroll L, 4-7)*

N ON U e

And every man in the open field who touches the bone of a dead man,
or one who is slain with the sword, or a dead man, or the blood of a
dead man, or a grave—he shall cleanse himself according to this statute
of ordinance.®

3 The phrase “we say that” is Qimron’s revised translation in J. H. Charlesworth
et al,, eds., The Dead Sea Scrolls: Hebrew, Aramaic, and Greek Texts with English
Translations. Volume 3: Damascus Document II, Some Works of the Torah, and Related
Documents (Tiibingen: Mohr Siebeck, 2006), 245. )

4+ Cf. E. Qimron, The Temple Scroll: A Critical Edition with Extensive Reconstructions
(Beer Sheva/Jerusalem: Ben-Gurion University of the Negev Press/IES, 1996), 73.

5 Trans. Yigael Yadin, ed., The Temple Scroll. II: Text and Commentary Cm:_m&n.in
1ES/The Institute of Archaeology of the Hebrew University of Jerusalem/The Shrine
of the Book, 1983), 389.
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The Temple Scroll stresses that the scriptural phrase “human bone,”
literally “a bone of a person” (Numbers 19:16) refers specifically to the
bone of a dead person. As Yadin observed, the point is undoubtedly
made in opposition to a contrary position, that “human bone” refers
not to a bone of a corpse, but to a limb separated from a living body
(*nA 0 NAR), as found in rabbinic literature:

Or a human bone (19:16): This refers to a limb from a living body. Do
you say it refers to a limb from a living body, or does it not refer to a
bone (from the dead) the size of a barley-seed? Since scripture says on
him who touched the bone (19:18), bone (from the dead) the size of a
barley-seed has been mentioned. What does scripture teach in human
bone? A limb from a living body. Two bones are mentioned in this con-
text—human bone (19:16) refers to a limb from a living body; on him
who® touched the bone (19:18) refers to a bone (from the dead) the size
of a barley-seed. Another saying is: Just as a limb from the dead is flesh,
tendons, and bone, so a limb from a living body must be in its original
condition (for the rules on corpse-impurity to apply), flesh, tendons, and
bone. (Sifre Num. 127)

The impurity of a limb from a living body is fundamental to the rab-
binic laws of corpse impurity, and is found frequently in tannaitic
halakha. The exegesis just quoted is based on the repeated mention
of touching a bone: “On him who touched the bone” (19:18) refers
to a bone of a corpse, of which the minimum defiling quantity is a
barleycorn size; but the verse “And in the open, whoever touches...or
human bone” (19:16) refers, contrary to its simple meaning, not to
a bone from a corpse but to a limb from a living body.” The homily
goes on to extrapolate from a corpse to a limb severed from a living
body, that to convey impurity the limb too must be “in its original
condition” and comprise all the parts of a limb—flesh, tendons and

¢ The scriptural quotation in the Hebrew original is D¥p2 Y11 521, in almost all
textual witnesses of the Sifre (with the exception of the Yalkut and MS London, but
including Rabenu Hillel). This quotation does not match the scriptural text in 19:18:
DEY3 PAIN 51 However the apparent corruption in the text of the homily is a stub-
born one, and found not only in the Sifre. H. S. Horovitz, ed., Sifre Debe Rav: Numbers
(Leipzig: Gustav Fock, 1917), 165, refers to Tosefot Yom-Tov on m. Kelim 1:5, who
found this reading in our homily, in the commentaries of Maimonides, Rabenu Shim-
shon, and Bartenura on that Mishna, as well as in a baraita in b. Naz 54a and in the
commentaries of Rashi and Tosafot ad loc. The corruption appears to be a mechanical
repetition of 19:16 P3* IWR 5o,

7 For other homilies concerning limbs from a living body, see Sifre Zuta in M. L.
Kahana, The Geniza Fragments of the Halakhic Midrashim: Part I (Jerusalem: Magnes,
2005), 216-17, 219 [Hebrew]. Cf. Horovitz, Sifre Debe Rav, 306-307, 309.
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bone, just as these parts are found in a limb from a corpse. This rule
is stated explicitly in the Tosefta: “That which has tendons and bones
is considered a ‘limb,” what does not have tendons and bones is not
considered a limb.”” (.’ Ohal. 1:7).® Hence if any of the bone is missing
the limb is entirely pure? The passage in the Temple Scroll, then, is a
polemic against some early version of this very homily. It dismisses the
possibility that “or human bone” in 19:16 refers to a limb from a living
body and insists that these words too refer to the bone of a corpse.
The question arises, then, whether the passage in MMT quoted
above is part of that same polemic. The editors assumed correctly that
it is not. It seems that the MMT passage does indeed not challenge the
question of M7 {1 73R, but rather other aspects of bone-impurity,
namely the issue of the wholeness or incompleteness of the bone, as
is evident in the use of the word NAYW and the emphasis placed by
the word 913, in the phrase D¥Y 712, every bone."” The editors sur-
mised that MMT was engaged in a polemic with the Pharisaic-tan-
naitic rule that a limb of the dead which “does not bear its proper
flesh” does not convey impurity by overshadowing, but only by con-
tact and carrying."* (According to Num 19:14 and later elaborations,
discussed below in section III, anyone and anything under the same
tent with a corpse becomes impure. In what follows I use ‘impurity by
overshadowing’ and ‘tent-impurity’ for impurity contracted in such
2 manner—DonR NRMW ,5AR3a 8NVA.) Thus Strugnell and Qimron
restored “Anbw1 [non RAJW”, “[whether it} has its flesh on it or
[not],”"? and explained that the principle in the scroll is that any bone,
even if it is thoroughly stripped of flesh, conveys impurity by over-
shadowing just as a whole corpse does. They further proposed that
the sect derived this rule from the proximity of the phrases, “a person
who was slain by the sword or who died naturally,” and “human bone”
in Num 19:16. A bone, any bone, has the same status as a dead or
murdered person, 817 Y9N7 IR NN VOWND. As evidence for their

8 See ibid. 1:4; and Maimonides, Hilkhot Tum’at Met 2:3.

9 See m. 'Ohal. 2:5; t. 'Ohal. 1:4; Sifre 127.

10 Strugnell and Qimron, Qumran Cave 4. V, 170-71. For this reason the editors
rejected the possibility of restoring: (N DR 7]w Dy

" See m. 'Ohal. 1:8; 2:1, 3.

12 The restorations 10N, incomplete, and NIV, broken, had already been pro-
posed by Y. Sussman, “The History of Halakha and the Dead Sea Scrolls—A Pre-
liminary to the Publication of 4QMMT,” Tarbiz 59 (1990): 11-76 at 32 note 90
[Hebrew].

QUMRAN AND THE RABBIS ON CORPSE-IMPURITY 401

interpretation of the restored phrase 770N DYY as meaning a bone
which does not bear its proper flesh,”® the editors adduce the phrase
DY¥YN ON in m. ‘Ed. 6:3.1

However, a mere glance at the text of that mishna reveals the very
opposite: “NAY DRYN 0N ;RNV WaN 0n,” “If any of the flesh is
lacking it is (still) impure, but if any of the bone is lacking it is pure.”
The mishna distinguishes between the cases where flesh is missing and
oY 0N, Here as well as elsewhere, DYV 0N invariably means
“some of the bone is missing.”"® Missing flesh is never termed 70N
D¥Y; even the phrase WA 70N, “missing flesh,” appears only in
m. ‘Eduyyot, and there by way of comparison to DRY7 90n. Other-
wise the expression regularly used for missing flesh is “9p) 59 w/pr
MRID W32 (2R, (a limb) that bears/does not bear its proper flesh.”!¢
It appears, then, that the correct interpretation of the scroll is that it
is concerned with the issue of a lack in the bone itself; it is the bone
which is whole or incomplete.

What, then, is the rule that MMT teaches? A review of the analo-
gous rabbinic doctrines on the impurity of bones is instructive. In the
rabbinic view, bones per se do not impart tent-impurity. Any piece
of bone of a corpse of at least the size of a barleycorn does convey
impurity, but only by contact and carrying.” Nonetheless, some par-
ticular bones do impart tent-impurity: “the backbone, or the skull,...a
quarter-kab from the greater part (of a corpse, i.e. certain larger bones)
or from the greater number (of bones, i.e. more than half of the bones
in the human body); and the greater part of a corpse, or the greater
number of its members, even if they are less than a quarter-kab.”
(m. ‘Ohal. 2:1)."¥ In other words, major bones of recognizable form, or
bones that constitute the greater part of a human skeleton, in quality
or quantity, convey impurity per se by overshadowing. At what point
do such bones cease to convey impurity by overshadowing and convey
impurity like all other bones only by contact and carrying? When they
are incomplete, as stated in the following mishnah:

* See m. ‘Ohal. 1:8, 2:1, 3.

_“ Strugnell wwm Qimron, Qumran Cave 4. V, 171 note 176.

¥ Compare: “RVION K11 NN ,1onw NI APWR, a backbone or a skull
of which anything is lacking” (m. ‘Ohal. 2:3); and “YA¥Y JONW "NA 1D 3R, a limb
from a living person of which the bone is lacking.” (ibid. 2:5).

' E.g. m. Naz. 7:2; ‘Ed. 6:3; Kelim 1:5; 'Ohal. 1:8, 2:1, 3; t. ‘Ed. 2:10.

V7 See e.g. m. 'Ohal. 2:3; t. Shegal. 1:5.

18 See m. Naz. 7:2; 'Ed. 1.7.
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These convey impurity by contact and carrying, but not by overshadow-
ing;...a backbone or a skull in which aught is lacking. How much must
be lacking in the backbone? The House of Shammai say: Two links. And
the House of Hillel say: Even one link. And in the skull? The House of
Shammai say: as much as (a hole made by) a drill. And the House of
Hillel say: So much that, if it was taken from a living man, he would

die. (m. 'Ohal. 2:3).

While the actual amount of missing bone is disputed here, the prin-
ciple is not. This implies that the legal differentiation between bones
that convey tent-impurity and those that do not, preceded the period
of the Houses of Shammai and Hillel. These two schools flourished in
the last century of the existence of the Second Temple. We can take
it a step further. In Eduyyot the Mishna sets out the view of Sham-
mai the Elder himself concerning the rule of “a quarter-kav of bones”
that convey tent-impurity: “Shammai says: Even of one bone” (m. ‘Ed.
1:7). In Shammai’s opinion even a single bone, if its volume comes to
a quarter-kav, conveys tent-impurity. Hence, the determination that
the volume of bones that will convey tent-impurity is a quarter-kav
precedes Hillel and Shammai themselves. That brings us to the earli-
est generations of the sages, namely the period of the “Pairs,” or even
earlier. Yaakov Sussman has demonstrated the anteriority of this rule
from the following testimony of R. Eliezer:

R.[E]liezer says: At first the elders were divided. Some said: A quarter-log
of blood and a quarter-kab of bones [defile]; and some said: A half-kav
of bones and a half-log of blood. A later court said: A quarter-log of
blood and a quarter-kab of bones [defile] terumah and kodashim; A half-
kav of bones and a half-log of blood [defile] the nazir and the Temple.

(t. Naz. 5:1)®

According to this tradition, the question of the minimum quantity
of bone required to convey tent-impurity was disputed “at first” by
“the elders,” and reviewed again by a later court; and both Talmudim
testify that the decision of the later court was a tradition in the name
of Haggai, Zechariah and Malachi® These elders addressed only the
question of the exact minima. This means that the rule itself that limits
tent-impurity to a large quantity of bones must precede both groups
of elders and hence date to the very beginnings of the oral law. In

19 See also t. Ohal. 4:13-14 and parallels. See Sussman, “History,” 32 note 90.
® Y Naz 7:2 56¢; b. Naz. 53a. See J. N. Epstein, Introduction to Tannaitic Litera-
ture: Mishna, Tosephta and Halakhic Midrashim (Jerusalem/Tel Aviv: Magnes/Dvir,

1957), 507-508.
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light of all this it is reasonable to suppose that it was indeed the intent
of MMT, composed at the time of the earliest sages, to dispute that
already well established, basic rule and to put modzm:‘m a contrary rule
that even a small and incomplete bone conveys tent-impurity. N& a
the corpse of a dead or slain person does.?! K m
However, it seems that scholarly literature has not yet noted the

remarkable mmuuuu.“—wumnw of this sectarian O a i
rule t i i i
Si Tuta. Hw_uG::n TOBLw n

,['nn n] [ox]ya SES AR [0 ,nnn] o oeva yaim ’5R Y PR
RV Sar RIW 53 kY &Y D13 (10 ‘Do) 'DEPa N Wn
(OW) 'DIR <DxYA' W R RN [mwwla owp wen v, mpwa
09w RN D¥Y AR 05V DR AN

I have here only one who touches the bone of a corpse. From w
. h

WE.SS also about one who touches a bone severed MMVB a living vMMMon

cripture ﬂmwnrmmn ora [...] bone (19:16). Could it be that though it will
Dot convey impurity in any small quantity, it will convey impurity if it
is at least the size of a barleycorn, for so we find that a bone the size of
M WMM_MMMOMM M‘NMMW&N %ﬂ%ﬁ#ﬁ He said again: @ human bone (literally:
hele, o GL.C.NW. Just as a person is whole, so a bone must be

This homily _wm based on the same verse (19:16) as the rule in MMT
Its mﬂ.EnHEm is the same as well: MMT applies to “bone” the law 8:..
cerning “the dead or the slain” person; Sifre Zuta applies to “bone” the

rule derived from the whole © ? i
rule d person.” The terminolo i
is similar as well: By tsed In each

MMT Sifre Zuta

[Axr5n3 nnonjw oy Y1ow
R DYY KR oY
[...] N vawna nnbwn . e 3zom%

That every bone that is [incomplete
should be treated as whole] and
complete, according to the law of the
dead [...]

Just as a person is whole, so a
bone must be whole.

M %m mmww.:.»: seems to intimate, “History,” 32 note 90
ee ana, Geniza, 216-17, and cf. Horovitz, Sifre
See iza, s . , Sifre Debe Rav, 306-
w_wwsww_ M as WW&NW“ Bcawﬁna.voﬁr in the Genizah text and in the sources of ﬁmmo w..mou_.‘ww
on (Yalkut and Midrash Hagadol). For the restored text reproduced above

see ]. N. Epstein, “Sif » N
AR pstein, “Sifre Zuta Parashat Parah,” Tarbiz 1 (1930): 46-78 [Hebrew], here
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Thus, MMT is engaging in a polemic against just such a rule as is
found in this midrash. The midrash argues that only a complete bone
conveys impurity, and derives this from the rule on a corpse: Just as
a corpse conveys impurity when it is whole, so does a bone convey
impurity only if it is whole. MMT teaches the very opposite, i.e. even
an incomplete bone conveys impurity, but derives this in the very same
way: Just as a corpse conveys impurity, so does any bone, whether
whole or not.

However, it must be noted that Sifre Zuta addresses not the issue
of the bone of a dead person, but of one severed from a living person.
This is stated clearly at the beginning of the passage. Indeed, complete-
ness as a limiting condition for the impurity of a bone is found in rab-
binic literature only with respect to a limb from a living person,” for
a bone from the dead conveys impurity by contact and carrying even
if its size is as small as a barleycorn. Should we, therefore, interpret
MMT as a polemic on the issue of a limb from a living body, asserting
a stringent rule that such a limb conveys impurity even when the bone
is missing a part??* That would hardly be acceptable. The notion of
M7 1A 93AR is totally absent from Qumranic writings in general, and
from this passage in particular. Moreover, as we have shown above,
the Temple Scroll explicitly rejects the possibility of deriving a rule
on a severed limb from our verse. We must, therefore, return to our
first interpretation, i.e. that MMT is addressing the issue of a bone
from a corpse, which is the plain meaning of the biblical verse as well.
According to MMT, every bone has the status of a complete corpse
with regard to conveying tent-impurity, contrary to the Pharisaic/
early-tannaitic halakha, which maintained that, with some exceptions,
a bone does not convey tent-impurity.

In light of the similarity in context and wording between MMT and
Sifre Zuta (note the words: DTR/NND ,&5w ,0¥Y in both works), I sug-
gest that the tannaitic midrash as found in its present form in Sifre
Zuta is citing an earlier midrash, which originally did not relate to a
limb from a living person, but contained only the laconic statement:
pbw RA* DYy a8 ,05W DTR AN (Just as a person is whole, so a bone
must be whole). Its original intent was the ancient and well-established

2 Compare the similar homily on the limb severed from a living body in the Sifre,
quoted above, “Just as a limb from the dead is flesh, tendons, and bone, so a limb from
a living body must be in its original condition, flesh, tendons, and bone.”

# Cf. m. 'Ohal. 2:5.
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E.ma Sr_..nv exempted most bones from tent-impurity and limited that
kind of impurity to bones that constitute the greater part of a skelet
by number or structure. o
Since this substantially lenient rule is not found in scripture, from
.Srm«m.aog it arise? I suggest it arose from the fact that the <muao on
impurity by overshadowing mentions only DTR (person): M’ *3 DTN
wnmu (When a person dies in a tent) (19:14). By contrast the verse
which does mention “bone” treats only impurity conveyed by contact:
DTR D¥PI IR NN IR 390 5HM3 ATwn o By e qww wud (And
in the open, whoever touches a person who was slain by the mivo& or
wi._o died naturally, or human bone) (19:16). The inference was that
human bone,” which is mentioned only in connection with contact
and not with the tent, does not convey tent-impurity. Only bones that
are similar to a complete corpse convey such impurity. It is reason-
wEm to suppose that the rule on the bones of the dead was expressed
in a homily very similar to the one in Sifre Zuta, “Just as a v%mos is
whole, so a .Go:m must be whole.” In other words, the only bones that
can convey impurity in the same manner as a corpse are those that are
similar to a corpse, those that constitute most of a skeleton by num-
ber or Mcdo::m.m It should be recalled that in rabbinic EQ».EMm rules
are derived from a juxtaposition of “person” and “bones” with respect
to other matters.® Furthermore, a comparable homily to the o:%
reconstructed is found in Sifre Zuta on another verse: "

IR Ju.qwau.& ,(nR3 M 3 OTR T L0Y) BIR 07PN IR AN
,50mM] narwn R R an PR ,0%% nna KW

IMS %.o I .5»::.&: “person” (19:14: When a person dies in a tent)? By
extending it to include something else which conveys impurity in the

same manner as a whole corpse does. Wh. i i
the sk e e o % at do I include? The spine and

Admittedly, the exact midrash reconstructed here, which expounds
50:@73% DIR DXY (bone of a person), extracting the condition
Om. wholeness” from DR (person) and applying it to oY (bone)
with reference to tent-impurity, has not survived in our moEnwmv

25
Indeed, Sussman noted the tannaitic conception that “spine and skull” constitute

a corpse: “R. Yossi says: the spi ” ‘
sty 3 o oo& pine and skull are as a corpse,” (m. "Ohal. 3:6). Sussman,

M See the amoraic homilies at b. Nid. 55a.
Kahana, Geniza, 219. Cf. Horovitz, Sifre Debe Rav, 309.
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Nevertheless, there is an indication that this lost homily did exist,
and indeed derived the limitation on impurity (by overshadowing) of
bones of the dead from the phrase DTR DXY (bone of a person). An
echo of such a homily is found in Maimonides’ commentary to the
Mishna:

The spine conveys impurity...as does the skull.... Each of these conveys
impurity by overshadowing because the form of a person is recognizable
in each of them, and they are included in the expression “DTR DY, a
human bone (literally: a bone of a person).”... We have already said that
the basis for all this is in what scripture says “DTR T¥P2.” In each of
these three measures® the bones are visibly recognizable as DR DY,

human bone.
(Maimonides, Commentary to the Mishna, 'Ohal. 2:1).

Clearly Maimonides saw in the phrase DTX DX (a bone of a person)
the source for the rule that only such bones as reveal the form of a
person convey impurity by overshadowing.

To summarize, early interpretation of scripture distinguished
between a “person,” that is, the corpse of a person, which does convey
impurity by overshadowing (19:14), and a “human bone,” which does
not and is mentioned only in connection with contact (19:16). Hence
the early halakha exempted bones from impurity by overshadowing,
unless the bones constituted something similar to a whole corpse. This
interpretation was supported by an early homily which derived from
the proximity of “bone” to “person,” or to “a person who was slain or
who died naturally,” in verse 19:16 that the bone must be whole just as
a corpse is whole. In other words, only bones that are close to being a
corpse (spine, skull, the greater part of a skeleton, and so on) convey
tent-impurity. MMT, disputing this rule, proposes a contrary interpre-
tation of its own, using the same midrashic strategy (inference from
corpse to bone) and the same terminology (“whole bone”). It claims
that the inference from corpse to bone operates contrariwise—just as
a corpse conveys tent-impurity, so does “every (512)” bone, whether
whole or not. Later, Pharisaic-tannaitic midrash attached a different
homily to verse 16 taking the verse to refer to a limb severed from a
living person. In consequence, the earlier homily requiring the com-
pleteness of bone was detached from its context of impurity-by-over-
shadowing and converted to requiring completeness in the context of

8 The three measures are the greater part of a skeleton by number and by structure,
and the quarter-kav, all discussed in detail earlier in the Maimonidean passage.
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limb-from-a-living-person. The original homily on the completeness
of bones of the dead disappeared from our sources and survived only
embedded in the language of Maimonides. Its reflection, however
is clearly visible in the polemical words of MMT, and this is Srmm
makes its reconstruction possible. Two phenomena of great interest
are revealed—an early interpretative polemic in which scripture was
expounded in two contrary directions, and the evolution of an ancient

w:mz:w of midrash which received new meaning in the later tannaitic
ayers.

II. The Dead Fetus in Utero: A Latent Midrashic Polemic

RDL D 1DWH DR ROAD KD MDY WK DTRA Wwa33 Npa pan 5
[...]

Whoever touches a corpse, the body of a person who has died, and does
not cleanse himself, defiles the Lord’s Tabernacle [...] (Num 19:13)

Qumran texts often lack clear signs of polemic or of scriptural refer-
ence. A comparison with rabbinic midrashim can nonetheless reveal
obscured interpretative disputes generated by conflicting stances. A
.RanWm_u_n example can be found with reference to the issue of the
impurity of a dead fetus in utero attested in the Temple Scroll:

R DN DD YA AT Mo AR AN Y AYNY 10
RV POR RN WR N3 913 73P3 RAVA DD AMA3 KA 11
ORY 371 TV RNV 12 PRIN N2 o0 npaw 15 9 12
D' NPIW RNVY ARY N2 A0 TR 13

(11Q19 Temple Scroll L, 10-13)%

And if a woman is pregnant, and her child dies in her womb, all the
days on which it is dead inside her, she is unclean like a grave; and every
house she comes into is unclean, with all its furnishings, for seven days
And anyone who touches it shall be unclean until the evening; and if he
enters the house with her, he shall be unclean seven days.! '

¥ For a similar instance of a tannaitic homily changing the meani i
one, see M. Kister, “Studies in 4QMigsat Zw,»ww Ew.qm,o_‘mr and woﬂﬂ%&oﬁmnﬂ%ﬂwﬂn
._.rmo_omw..ﬁmsmcmmm and Calendar,” Tarbiz 68 (1999): 333-35 [Hebrew]. For ma.,ogmm
vanwwwnzm_mn w&mm.%» embedded in a Qumran document and in a halakhic midrash,
mbm.mb Mwaﬁo %mmwﬂdmuw_ﬂmzms of the List of David’s Songs in ‘David’s Compositions’,”

* Cf. Qimron, Temple Scroll, 73.

* Trans. Yadin, Temple Scroll, II: 391.
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In the following lines instructions are given on @HOnmﬂEmm for w::mw
cation of persons and utensils that touch the house with the pregnan

re found in it.

20“““ MMMQWBEW the fetus and its legal and Bo.aw_ status mﬁw mwbowm
the most fascinating subjects, from both ontological m:m. et _nw J
spectives. Qumranic halakha, like other legal &ﬁﬂ.sm in an _pmawm
considered a fetus to be a distinct E&Sacm_. >nooa5mwm: MoMM_Ea
ritual slaughtering of a fetus found in its dead Eoﬁrmn. and for M_mc e
slaughtering of a pregnant animal anwwmm of ﬂwm MMMWWMH%M mo=<< la NE

i imal and its offspring on the sam . he Weinfe
M”Mw M.M%MBWFEQ between the Qumranic .Smé of the H.zn.rﬁa:wwwm
of the fetus and a comparable view common 5.9m Imtﬁwmcnﬂmow mwa
Against this theoretical background the _B@cEQ Wmnzvma.ﬁm M_ ead
fetus is well explained, for it is mo:maﬁwa m.— 9&.52 in M::c. , ne
hence can be impure and convey impurity just like an .m.c_‘ﬁnmmu R.
The sect did not recognize anything like what later 8@@5% ite ore
termed 72 IRMY (absorbed impurity),* and vmbn.ow.ﬁmﬂm_ﬂr&
that a dead fetus conveys impurity to the mother from SM _M an (hat
the impurity spreads past the 205w=..m body and a&w_mmwﬁ e %MM«:EQ
rounding her and its utensils according to the usual rules of imp

by overshadowing of a corpse. - .
%.Hm::mao halakha, on the other hand, stands out in its singularity

on issues relating to fetuses. There the fetus does not :w«ﬂ the .%SEM
of a live person before birth.* Hence, killing a human fetus is no

32 11QT* 52:5-7; cf. Qimron, Temple Scroll, 76; MMT B 36-38, cf. mﬁmcmmww: wwm
Qimron, Qumran Cave 4. V, 50; 4Q270 2 11, 15-16, cf.].M. cha%mnnmw@m@; Qumean
Q_:\m 4. XIIT: The Damascus Document (DJD 18; Oxford: Qm_.mﬂ on, 1996), Rm.:ﬁ:
the O:.Bnman paraphrase of Exod 21:22-25, concerning one M_< Nm .J__Hw s :vbmb o

an, in 4Q251 frag. 13, see A. Shemesh, “4Q251: Emnwam %m .ﬂ@ Z,_,. Dsp 13
Mwﬁmv.wmotuow See also Yadin, Temple Scroll: Introduction, 336-3 MM st MM.F_.
A d i ron OLSS: Cave 4. V, 157 (see there on Philo and Wmmmzm Mm ,E._ ar
o O_Eman. halakha); . M. Baumgarten, “A Fragment oM Fetal ?.mn an &%nmsmﬁnwas:
Mo WW%,HE ﬁoimmqa:nwmm and Golden Bells: Studies in Biblical, \msﬁr ﬂ: ! mmwwiicnm
ww:& ,hai. and Literature in Honor &M_ \mncw NSN.NMHH: OAMM: W.:v,ﬁw,“_mu WM 2 .?m.

e , 1995), 445-448 and Baumgarten, e 4. X1, !
ﬁwwm.vmﬂmﬂwﬁw“mmw “The vOgE:a Jewish Attitude Towards Abortion,” Zion 42 (1977):
B e ot b, b. Nid. 42a-b—but the prin-

iginates in the BT—see b. Hul. 71a-b, b. 4 ;
Qmﬂm AM—MM Mﬂ: mmwwmnﬁwa impure object does not even defile anything else in the same

. itic. See further below. . o ]
vomﬁqﬂ,%muwﬂn%ﬁn it is in its Eoﬁrmn.m? amonm‘&| M_M Bmﬂwm m_m MW%MNMMMM”MH-MMM

i —not because it is not fully formed (as in | .
Wﬂﬂ“ MMMTM%M%M\SE of the fetus determines the punishment of the person who
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considered murder;* separate ritual slaughtering of a fetus found in its
slaughtered mother is not required; and the slaughtering of a pregnant
animal is permitted without concern for the restriction on slaughter-
ing an animal and its offspring on the same day.”” We do nonetheless

find the opinion that a fetus in utero conveys impurity in tannaitic
literature:

73T AWK YPIW TI)pn IR Rwnb—mTwn 1p 5 pa WK b
PO 55 nR RS 90N TPY ' ORYNYe

And in the open, whoever touches a person who was slain by the sword
or who died naturally, or human bone, or a grave, shall be unclean seven
days. (Num 19:16)—This comes to exclude a fetus in utero, says R. Yish-
mael; R. Akiva says: This comes to include a golel (the stone that seals a
grave) and dofeq (its vcnnmm&:m stone). (Sifre 127).%

R. Yishmael derives from the words “in the open” that corpse impurity
is conveyed only outside the body, not inside it. Hence a dead fetus
does not convey impurity to its mother while still i utero. R. Akiva,

struck a pregnant woman causing the death of the fetus, see Weinfeld, “Abortion,” 129
and the parallels referred to there). A stillborn fetus conveys impurity when it emerges
from the womb, irrespective of its stage of development. (See e.g. m. ‘Ohal. 16:6, 18:7;
t. 'Ohal 16:1; Sifre Numbers 125, contra Weinfeld, “Abortion,” 142, who holds that
the tannaitic view concerning a dead fetus in utero requires that a stillborn fetus will
not be impure.) Indeed, the considerations in the BT’s deliberations concerning the
status of a fetus are “its mother’s thigh” as against “it is destined to emerge,” but not
the stage of the fetus’ development (b. Naz. 51a).

* See Exod 21:22. On rabbinic and other interpretations of the verse, and on other
views of the matter in antiquity, see A. Aptowitzer, “The Status of the Fetus in Jewish
Penal Law,” Sinai 11 ( 1942-43): 9-32 [Hebrew]; G. Alon, “The Halakha in the ‘Teach-
ing of the Twelve Apostles (Didache),” in idem, Studies in Jewish History in the Times
of the Second Temple, the Mishna and the Talmud I (Tel Aviv: Hakibutz Hameuchad:
1957), 274-294 at 279-80 [Hebrew]; E. Urbach, The Sages: Their Concepts and Beliefs
(trans. 1. Abrahams; Cambridge MA: Harvard University Press, 1979), 242-45;
Weinfeld, “Abortion;” Baumgarten, “Fetal Life,” and the references in Strugnell and
Qimron, Qumran Cave 4. V, 157 note 115.

¥ References and further halakhic implications are presented in A. Geiger, “Sev-
eral Critical Comments Appended to My Large Book,” in Ozar Nechmad. Briefe und
Abhandlungen jiidische Literatur betreffend I1I (ed. 1. Blumenfeld, Vienna, 1860), 1-15
at 12-14 [Hebrew]; repr. inter alia in A. Geiger, Urschrift und Ubersetzungen der
Bibel: in ihrer Abhdngigkeit von der innern Entwicklung des Judentums (2nd ed.; ed.
N. Czortkowski; Frankfurt am Main: Madda, 1928), appendix, 26; the Hebrew trans-
lation of that volume, Ha-Mikra Ve-Targumav: Bezikatam Lehitpathutah Hapenimit
Shel Hayahadut (trans. Y. L, Barukh; Jerusalem: Mossad Bialik, 1949), 343-46; and
Kevutzat Ma’amarim Me'et Avraham Geiger [Abraham Geiger’s Gesammelte Abhand-
lungen in hebrdischer Sprache] (ed. s. Poznanski; Warsaw: Tuschijah, 1910; repr. Haifa:
Lastudent, 1967), 116-20. See also the works cited in the previous note,

* Cf. Horovitz, Sifre Debe Rav, 164.
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however, turns the exposition in another direction. It seems that
R. Akiva’s dispute with R. Yishmael centered not merely on the expo-
sition of the verse, but also on the very rule that a dead fetus does not
convey impurity.* Indeed, the Mishna indicates the potential of a fetus
to convey impurity:

A woman’s fetus died in utero; and a midwife inserted her hand and

touched it: The midwife has seven-day impurity; the woman is pure until
the fetus emerges. (M. Hul. 4:3).%

The mishna appears to reflect the doctrine of R. Akiva that the fetus is
impure, for the midwife receives impurity from contact with it.# The
Babylonian pericope on this mishna quotes the above midrash and
asserts that the dispute between R. Akiva and R. Yishmael is not limited
to the exegesis of the verse, but concerns the very status of the fetus.
According to a baraita of R. Hoshaia quoted there, R. Akiva explicitly
derived the scriptural impurity of a fetus from Numbers 19:13:

» We cannot tell whether R. AKiva's view is a remnant of a general ancient view
that defined the fetus as an individual distinct from its mother, with all that entails,
which was rejected and marginalized by the tannaitic world, or whether R. Akiva
addressed only the specific circumstance that the womb opened and that hence the
fetus could be considered “quasi-born.” Neither is it easy to determine whether
R. Yishmael's contrary view that the fetus is free of any impurity flows from a funda-
mental doctrine that a fetus is considered “his mother’s thigh,” or rather from the less
fundamental doctrine that “absorbed impurity” does not defile. Ever since its incep-
tion critical talmudic scholarship has deliberated this question. See Geiger, Ha-Mikra,
280-81, 343-46 [Hebrew]; idem, Kevutzat Ma’amarim, 116-20; Alon, “Didache,” 280;
Aptowitzer, “Fetus,” 12-13 note 8, 14-15 note 21. But see H. M. Pineles, The Way
of the Torah (Vienna, 1861; repr. Jerusalem: Karmiel, 1965), 190-91 {Hebrew]; L.
Ginzberg apud Geiger, Kevutzat Ma amarim, 398-400 [Hebrew]; H. S. Horovitz and
L. A. Rabin, Mekhilta of Rabbi Ishmael (Frankfurt: Kauffmann, 1931; repr. Jerusalem:
‘Wahrmann 1970), 275 line 3. H. Albeck, Shisha Sidrei Mishna. Seder Kodashim (Jeru-
salem/Tel Aviv: Mossad Bialik/Dvir, 1957), 377; Urbach, Sages, 242-43.

© On the similarity of the language of the mishna and that of the Temple Scroll,
see Yadin, Temple Scroll, 1: 336.

# The BT interprets the mishna differently, aligning it with the determination of
Shmuel that the impurity of the midwife in this case is only rabbinic (01210 ™37n)
rather than scriptural. Hence the mishna is not limited to the doctrine of R. Akiva,
“but can be accommodated to that of R. Yishmael as well, who holds that a fetus in
utero is pure, and even so it was decreed impure rabbinically (122771). Why was it
o decreed? R. Hoshaia said it was so decreed lest the fetus’ head emerge.” In other
words, impurity was decreed for a dead fetus in utero out of concern for the case of
a dead fetus whose head already emerged, which is certainly impure. This interpre-
tation, however, surely does not fit the plain sense of the mishna. As we will show
below, tannaitic midrash (Sifre Zuta) represents the rule in the mishna as deriving
from scripture.
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And R. 2&5. from where does he derive that a fetus in utero is impure
from scripture? R. Oshaia said, Scripture says: W32 nna yaan Who-
ever Smnra a corpse in a body of a person (19:13). Now what can “a
corpse in a body of a person” refer to? You must say it refers to a [dead]
fetus in the womb of its mother. (B. Hul. 72a).%?

f-‘mmabm the verse from its plain meaning,® R. Akiva derives the
impurity of a dead fetus from the compound phrase DTRT w512 N1
(a corpse, a body of a person, as if it refers to “a corpse in the body of a
person”). Indeed, in Sifre Zuta, a Midrash from the school of R. Akiva,

E.wm very homily is found, ascribing impurity to a fetus and to the
midwife who touches it:

29 5N ,ARAY RAD AWROW PPN TIN3 AT ANYWW RN a8 am
Jyaan

And how do we know that even a midwife who inserted her hand into

the womb of a woman is im i
pure, scripture teaches, Wh
(Num 19:13). (Sifre Zuta 19:16).% ? oever fouches

The proof text appears in abbreviated form here, and undoubtedly the
reference is to the subsequent words in the verse, W31 nna] yain
[DTRN (Whoever touches [a corpse, a body of a person]), taken as—a

corpse in the body of a person, which is exactly the homily we just
encountered in BT.

Nonetheless, the doctrine of R. Akiva is not identical with that of
Fm Temple Scroll. It must be emphasized that in R. Akiva’s view the
impurity of the fetus is conveyed only by external contact, such as the
.:w:a wm a midwife. It is unanimously agreed among the rabbis that
impurity is not conveyed to the mother who carries the fetus in her

M W» M.“MMHMM mez&m MWoB %:: verse the impurity of blood.
 pla nse of the phrase N1* TWK DTRA W1 NN the 2 i

and W11 indicates transitivity (P. Joiion, S.J., A Grammar of m@mgw Mm_wxwmxﬁﬂ“wmu
m”& _,M<. T. Muraoka; Rome: Editrice Pontifico Istituto Biblico 1991, 1993], 448) m:m
& M phrase M* TWR DTN WO is in apposition to NA2. The homily takes the 2 of

RN ﬁuuu in a spatial sense (in) (Jotion, Grammar, 486), the phrase DTRM Wa11
m:No_Mm:MMr to NN3, and MIN* WK as modifying N1 *

. ana, Geniza, 221; Horovitz, Sifre Debe Rav, 311. Th i

Ewﬁ the fetus is impure, other sages hold QMM “absorbed an:ZQ%MMWmW.oWMMWMQW
thing, not even that which is found with it inside the body, cf. m. ‘Ohal. 7:5; ¢ .O:NN
8:8. The dispute in this mishna, and especially R. Meir’s view there, is not easily under-
stood nor w.nnosaommam in relation to the explanations given in ‘the HOwamm< assa ]
Rabenu Shimshon connects the dispute in m. Ohalot with the dispute of R. >_M<w wmm
R. Yishmael on the impurity of a fetus. In any case, it is clear that on both views, a
dead fetus will not convey impurity to its live twin before its birth. .
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womb, and certainly not to persons in contact with her, nor to the
house in which she is present.® Indeed, even Sifre Zuta, the Midrash
from the school of R. Akiva, excludes pregnant women from the appli-
cation of this impurity:

A person who was killed (literally: Slain by the sword) (Num. 19:16): a
victim of the sort that is killed by sword. This excludes a woman with a
dead fetus in her womb. (Sifre Zuta ad loc.)*

And immediately following:

Could it be that for as many days as the midwife is impure the (preg-
nant) woman would also be impure? He said: whoever touches (19:16),

excluding this. (Sifre Zuta ad loc.)

This homily is clearly intended to oppose a doctrine such as that of the
sect.¥” It asserts that although the midwife does become impure, the
mother herself does not contract impurity from the dead fetus in her
womb, for she did not actually “touch” it with a visible external limb,
such as hand or foot.*® Since the pregnant woman herself is pure until
she delivers the dead fetus, she certainly does not convey impurity
to anyone who touches her, nor to the house in which she lives dur-
ing the pregnancy. This view is also expressed in other sources which

4 But see L. H. Schiffman, “The Impurity of the Dead in the Temple Scroll,” in
Archaeology and History in the Dead Sea Scrolls (JSPSup 8; ed. L. H. Schiffman; Shef-
field: JSOT Press, 1990), 135-156 at 150-151. According to David Weiss Halivni, the
above-cited mishna contains an element of polemic against the view that the dead
fetus conveys impurity to its mother. The words (here italicized) in the phrase “the
woman is pure until the fetus emerges,” are superfluous, in his view, since it is obvious
that the woman will be impure once the dead fetus emerges. The point of the phrase,
then, is to emphasize that the woman is pure as long as the fetus is within her, con-
trary to the sectarian view that the dead fetus conveys impurity to her when still in
utero. Thus Halivni in a lecture to the Eighth International Symposium of the Orion
Center for the Study of the Dead Sea Scrolls at the Hebrew University in Jerusalem,
2003, and in private oral communication. This is contrary to his previously expressed
view in D. Weiss Halivni, Midrash, Mishnah, and Gemara (Cambridge MA: Harvard
University Press, 1986), 35-37, where he argues that there is no conscious polemic
between rabbinic doctrine and the views expressed in the Temple Scroll here. Accord-
ing to Halivni he now retracts his earlier view on the matter.

% The reasoning of this homily is not quite clear. It may be understood as follows:
one who contracted impurity from a corpse does so by external contact, for it is in the
nature of a corpse that it is exposed to external contact, just as the sword had pierced
it previously from the outside. By contrast, a woman with a dead fetus in utero cannot
be rendered impure by a contact which takes place inside her body.

7 Note the intriguing similarity of the wording AR NRDV ANONW D0’ 53 iy
ANDY NN WA in the midrash; and N A2 R WR D07 53...10m

n3p2 NOYN in the Temple Scroll.
4 Contra: Horovitz, Sifre Debe Rav, 312 note to line 1; Halivni, Midrash, 36.
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mﬁmmm ﬂ.?.: the house of a woman who miscarried becomes impure only
when it is known that the womb opened while she was in the house,

and the impurity of the dead fetus emerged and defil
i d t
Until that point the house is pure ged and defiled the house.

There are, then, three doctrines on this issue:

—

ﬁ.ﬁ of the Temple Scroll, according to which a fetus is a distinct
G&Sm:& and as such can become impure and convey impurity
just like an adult corpse. This entails that the fetus conveys impurity
to its mother, an impurity which is in turn conveyed to the house
where the mother is present, to the utensils in the house, and to
anyone who enters the house. v
2. Thatof R. Yishmael, according to which a dead fetus is pure, whether
vmnm:m.m it is considered “the thigh of its mother,” or because its
impurity is “absorbed.” According to the plain meaning of tannaitic
sources, R. Yishmael considers the midwife, who touched the dead
fetus “externally,” from outside the mother’s body, to be pure as
well, and so a fortiori the mother.
3. That of R. Akiva, which shares elements of each of the first two
O.: the one hand something remains of the ancient, severe &on..
trine which viewed the fetus to some extent as a distinct individual
.nmwmzm of conveying impurity upon death. On the other hand, the
WBWSEQ affects only the midwife, whose contact with the mmEm
is :mﬁmn:mr: and not the mother, whose contact with the fetus
is “internal.” Furthermore, the notion that the fetus’s “absorbed

5%55% does not even affect the mother, let alone the house and
its utensils.

As we have seen, the two tannaitic doctrines rest on derivations
from the same biblical verse, Num 19:16 (And in the open [literally:
on the surface of the field], whoever touches a person who was 1&.%:.
by the sword or who died naturally, or human bone, or a grave, shall
be unclean seven days.) R. Yishmael declares the fetus pure, by «:Em
of the phrase on the surface of the field; that is, to be mmmn%m impurity
must be as open and uncovered as a field,® not hidden in someone

M“ M. "Ohal. 7:4; t. Yebam. 9:5.
See Mek. Mishpatim, Nezikin 14 (Horovitz and i i
. s Rabin, Mekhilta of Rabbi Ish-
%%_, 297): 1933 NPA AR 923 ATWA A; and Rashi, Hul 72a m.<.~ uﬁ&hmww ﬁw
¢ Ps.-J. here matches R. Yishmael: /"DRT RD™527 RN K9 RI3 23R By .
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else’s abdomen. R. Akiva declares the dead fetus and the midwife who
touched him “externally” impure, and thus rejects R. Yishmael’s infer-
ence. Yet R. Akiva himself also stresses that the mother is not impure
until the fetus emerges, and this is derived by his school from the
phrase slain by the sword in the same verse—“a victim of the sort that
is killed by the sword: this excludes a woman with a dead fetus in her
womb.”

Let us now return to the Temple Scroll. Prima facie the Scroll does
not adduce biblical verses here, neither does it explicitly oppose other
views. Nonetheless, in light of the two homilies explicated above, an
implicit midrash can be discerned in the text of the Temple Scroll. A
woman with a dead fetus in utero, says the Temple Scroll, “shall be
unclean like a grave.” The comparison to a grave is undoubtedly an allu-
sion to a third phrase in the same verse, “whoever touches...a grave.”
Surely this enables us to reconstruct a third homily: n12o—"apa W'
Yna nn Tow NWRN (or a grave, this includes a woman with a
dead fetus in her womb.)

We may now be able to read between the lines a polemical inter-
change conducted between the three homilies. The implied homily in
the Temple Scroll declares, “A woman carrying a dead fetus resembles
the ‘grave’ mentioned in the verse, in which a corpse is placed. The
corpse conveys impurity to the tomb, which, in turn, conveys impurity
to anyone who touches it.” The other two homilies, which support the
more lenient doctrine that the fetus, or at least its mother, was pure,
responded to that earlier exegesis by saying, “Not so. The legal status
of a woman and her dead fetus should not be inferred from a grave,
but rather from an open field, or from a person who was slain by the
sword, mentioned in the same verse.”

Homily of R. Yishmael ~ Homily of R. Akiva Homily of Temple Scroll

(Sifre Numbers) (Sifre Zuta) (reconstructed)
RVInS—'1Twn 10 Yy’ vi9—"a1n Yonz’ 25— N>
AWR PNV 2N NR TINa ARV AWRY nn ToNY WK

myn <"yna

And in the open A person who was slain  Or a grave—this
(literally: on the surface by the sword—this includes a woman with
of the field)—this excludes a woman a dead fetus in utero.
excludes a fetus in utero.  with a dead fetus in

utero.
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Indeed, there is a circumstantial similarity between the grave in
which a corpse is located, and the impurity of which is stressed by the
..HoB? and the woman carrying a dead body inside her. This similar-
ity, implied in the Bible itself>' and evidenced by tannaitic terminol-
ogy as well,*? provides a convenient basis for the Qumranic homily.
Therefore, it seems that this homily is the most original one. It may
also represent the earlier halakhah. The rabbinic evidence is, by con-
trast, rather forced. It must have originated as a reaction to opposing
conceptions in the course of a halakhic dispute. This dispute has prob-
ably .:.:6: place during the Second Temple era, though the rabbinic
homilies are transmitted by second century CE sages. It should also
be noted that the position advocated in the Temple Scroll derives the
rule on the dead fetus from the biblical reference to “a grave.” The
scriptural foundation of this exegetical approach is implied and not
spelt out explicitly as is the case in the tannaitic midrashim.

.dzm is one more instance of a general characteristic of Qumranic
midrash observed by scholarly research—Qumran homilies do not
quote verses explicitly, and lack a distinct exegetic terminology.” Yet
the scriptural exegesis in the background of Qumranic texts can _um,
discerned by other means. Aharon Shemesh demonstrated the pres-
ence of such exegesis by analyzing the sequence of statements in a
Qumran text paralleling that of a scriptural text.* In our case the dem-
onstration rests on the allusion to the scriptural word “grave,” and on
the tannaitic parallels.

IV. The Parts of a House: The History of an Ancient Halakha

5aRa TWR 521 AR 58 8an 9 AN 1IN 03 OIR AMNN DN
o YA ROV

5 «

Because he did not kill me before birth so that m i

: . y mother might be m
and rmn womb big [with me] for all time” (Jer 20:17, trans. JPS, mvm&&vimﬁm@_ﬁwm
I am mﬂmmcﬁm to Prof. Menahem Kister for this reference. .

e term “grave” as a metaphor for is qui
Ewwn literature, see e.g. m. ‘Or&.vﬂﬁ t .OMNNOMWG s quite common throughout rab-
See, for example, S. D. Fraade, “Looking f . i " in Bi

. : , . 3 g for Legal Midrash at Qumran,” in Bib-
mh& Perspectives: Early Use and Interpretation of the Bible in Light of N:Msbmm._& mg
Qc.:.a @d& 28; ed. M. E. Stone and E. G. Chazon; Leiden: Brill, 1998), 59-79, and
earlier bibliography mentioned there. . v u

* Shemesh, “4Q251 Midrash Mishpatim.”
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This is the law: When a person dies in a tent, whoever enters the tent
and whatever is in the tent shall be unclean seven days. (Num 19:14,

slightly revised)

Lyy oban 53 5P HARA BY M M0 WR 0D Y3V IR npn
[...] DW TN WR MWD

A person who is clean shall take hyssop, dip it in water, and sprinkle on
the tent and on all the vessels and people who were there [...]. (Num

19:18)

The Temple Scroll, like the Septuagint, Philo and Josephus, mc_uma.gam
“house” for the “tent” of the dead in Numbers 19.% To the impurity of
“everything which is in the house and every one who comes into the
house” (XLIX, 6) the Scroll adds “every house in which a dead (man)
died shall become unclean, seven days” (XLIX, 5-6). It goes on to
itemize the exacting measures taken to purify the defiled house— And
on the day on which they will take the dead body out of it, 5m<. shall
sweep the house of any defiling smirch of oil and wine and moisture
of water; they shall scrape its floor and its walls and its doors, and they
shall wash with water its locks and its doorposts and its thresholds and
its lintels (XLIX, 11-13).”” A parallel law in the Damascus Document
also instructs that the materials which make up the house contract

corpse-impurity—

1AW "9RID DTN NRNVI HDRIP WK I0PM DUIRM D'EPA b,
10 1R 0o (Anon) 93 531 03 Pa[)In KDY ONKRDY "52 0N
_Awyn 53 TR NRAVA IRNVI Y33 DDA DY PR WK Fma3

And all the wood and the stones and the dust which are defiled 3 Bmswm
impurity, while with stains of oil in them, in accordance with Em.:‘
uncleanness will make whoever touches them impure. And every Ewsm:.
nail or peg in the wall which is with a dead person in the house §=mw@
anclean in the same uncleanness as tools for work. (CD XI1I, 15-18).

s XLIX, 5-L, 19; Qimron, Temple Scroll, 70-73; Philo, Spec. 3.206; Josephus, Ag.
Ap. 2.205; see the discussion by Yadin, Temple Scroll, I 325-26.

s Trans. Yadin, Temple mmwomy 1I: 387.

¥ . in, Temple Scroll, 11: 389.

b Mmm_wwwﬂwwﬂn mm.”vd_m Damascus Document zmgx&maw& cm:‘_m»_o:ﬂ 1ES/The
Shrine of the Book/Israel Museum, 1992), 33. Trans. F. OE”QN Zmn.::mN and E. J. C.
Tigchelaar, The Dead Sea Scrolls Study Edition (2 vols,; rﬁma?.w::. 1997), 1: 571.
A very fragmentary parallel is found in one of the Qumran copies of the Damascus
Document, 4QD* (= 4Q266) 9 1, 2-5, for which see Baumgarten, Qumran Cave A...
XIII, 68. Recently H. Eshel, “CD 12:15-17 and the Stone Vessels Found at Qumran,
in The Damascus Document: A Centennial of Discovery. Proceedings of the Third Inter-
national Symposium of the Orion Center for the Study of the Dead Sea Scrolls and

QUMRAN AND THE RABBIS ON CORPSE-IMPURITY 417

The impurity of the tent itself, in addition to the persons and utensils
found in it, is explicit in scripture—“and sprinkle on the tent and on
all the vessels and people who were there” (Num 19:18). The halakhic
midrash makes the same point—“Sprinkle on the tent: scripture comes
to teach that the tent contracts impurity.” (Sifre 129).% However, as
Yadin emphasized, according to rabbinic doctrine any covering fas-
tened to the ground that is not made of cloth, skin or the like, but of
materials characterizing permanent structures, such as wood, metal
and stone, remains pure. That is, rabbinic doctrine—in contrast to the
sectarian halakha—considered the house itself, the walls and floor, in
which a corpse is found to be pure, and not in need of any purifica-
tion. Only a tent made of tent cloths can itself become impure.®® The
amoraic justification for this rule, given in both Talmuds, is based on
an analogy of the “tent” here and the “tent” of the tabernacle in the
desert:

Here it is written, This is the law: When a person dies in a tent (Num
19:14); and there it is written, He spread the tent over the Tabernacle
(Exod 40:19); just as there [the covering] of linen is designated ‘tent,’ so
here too, [a covering] of linen is designated ‘tent.” (b. Shabb. 28a) ¢!

Associated Literature, 4-8 February 1998 (STD] 34; ed. ]. M. Baumgarten, Esther G.
Chazon and Avital Pinnick; Leiden: Brill, 2000), 45-52 at 48-49, proposed returning
to an old emendation of Louis Ginzberg and emending 18y D12aRmM 0¥pn 51 for
q8YM 0aRM 0'¥PA 51, thus detaching the impurity of wood, stone and earth in
CD, where no house is mentioned, from the impurity of the floor and walls of the
house of a corpse as described in the Temple Scroll. The proposal is made improbable
by Tg. Ps.-]. (see below) where, in the context of the impurity of a house, the impurity
of floor, stones and wood are explicitly mentioned, distinct from utensils ("1373), men-
tioned separately later— 130} MO ANy RWRR YORY R19WNIT 1. Fur-
thermore, CD does explicitly mention that “which is with a dead person in the house,”
as well as features of the house—“nail or peg in the wall.” There can be no doubt that
the rules in the Temple Scroll, CD, and Tg. Ps.-J. are in fact a single rule concerning
the components of the house in which a dead person is found. See further below.

* Horovitz, Sifre Debe Rav, 166. Seven-day impurity of the tent itself is found in
R. Akiva’s statement in m. ‘Ohal. 1:3, listing four items liable to seven-day impurity—
“the tent, the peg, the man that touches the peg, and the vessels that touch the man.”
There are no grounds for Schiffman’s comment (“Impurity,” 139) that the sages in this
mishna dissent on the very principle of the impurity of the tent itself. The dispute only
relates to R. Akiva’s reference to it as a distinct level of impurity in his list of five such
levels. See all commentaries to this mishna.

© This fundamental rule derives from several partial statements in tannaitic litera-
ture: m. Shabb. 2:3; m. Kelim 27:1; Sifre Zuta 19:13. See Epstein, “Parah,” 66 note to
line 24. The rule is stated clearly and unambiguously by Maimonides, Mishneh Torah,
Hilchot Tum’at Met 5:12, from which it is quoted by Yadin, Temple Scroll, I: 326.

¢ See also y. Shabb. 2:3, 4d.
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It can be inferred from the anonymous discussion in each of .nro Tal-
muds that not only linen, the biblical WW, but all the materials that
were used to cover the tabernacle are am&m:mﬁ.m tent, w:.a Em.«: and
only they, contract seven-day impurity and require sprinkling with the
water of the red heifer. . .
This is a surprising doctrine nosmamasmhﬁra m.msonw_ .Swvﬂ:_n notions
interpreting the scriptural “tent.” Biblical “tent-impurity” involves two
distinct issues open to interpretation—(a) a structure or overhang
under which there is a corpse becomes itself impure mOn.mméd awﬁ.msa
requires purification by sprinkling with “water of purification” (“and
sprinkle on the tent,” 19:18); and (b) a mc.cn.a_.m.oH. overhang no=<mxm
“tent-impurity” to persons and utensils that are in it when a corpse is
in it even without contact (“whoever enters the tent and whatever ._m
in the tent shall be unclean,” 19:14). Tents of this latter sort are said
to be D'NR™AN in tannaitic literature, that is, they give passage to, or
bring, impurity.® On this issue tannaitic halakha was expansive w._Bo&
without limit. Yadin, who was searching for wo_m::nw_. strands in the
Temple Scroll and for evidence of its propensity for stringency, M_wnwm
great emphasis on the difference between the Temple mn«o: and rab-
binic halakha in the matter of the impurity of the house itself (a), g:
entirely ignored the other fundamental difference G.o?ém: a.mg::nm
halakha and the Temple Scroll, namely, the expansive mmmmios o
“tent” in rabbinic halakha (b).?> Here we Tmﬁw.w S«Em.an stringency
of major proportions and Mi? M«,T_nmwmacm implications, one that
impurity very broadly in daily lite.
mxﬁmwn”m“mhvbﬂzrnwrm HmbF Scroll reveals ﬁvm force of the innova-
tion in the terms used by the rabbis. Hw:s&:n. halakha mﬁm.:am the
concept of “tent” not merely to houses but to “EAEE% anything that
overshadows. As halakhic midrashim state it, “How do you wmoi G
make all overhangs equivalent to a .8:3“, (Sifre ~.<=§. 126). “For %
says ‘TN, the law' —the law of the ‘tent:” everything that o<.2.‘mrw m
ows.” (Sifre Zuta 19:14).% Tannaim thus stretched the definition o

62 Most objects which can “bring” can also :QOmP:.an is, they separate the E».nm
where the impurity is found, and spreads, from its environment, so that the _EmE‘_ﬂ
does not pass to another place. The sorts of utensils and other .oEQO that wsﬂmc.:
bring and screen, bring but do not screen, screen but do not bring, and neither bring
nor screen, are listed in m. ‘Ohal. nM»EQ 8.

¢ Yadin, Temple Scroll, I: 325-26. o

¢ This Bw&.m%r starting from the word 7NN extends the category of _EHW to
a long list of overshadowing things, and from the word NRT excludes several others.
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“tent” to include houses, cisterns, and caves;* persons and utensils,*
chests, boxes, tanks on ships, sheets and mats, domesticated and undo-
mesticated animals, plants and certain foods, pigeon-coops, rocks,
overhanging trees, and much more.” Whereas for the Temple Scroll
it was sufficient to extend the circumstances of the scriptural com-
mand from tent and desert, predictably, to house and city, the tan-
naim severed “tent” from its definition as a dwelling-place, movable
or stationary, and transformed it from an object to a condition which
may obtain under certain circumstances when anything, be it human,
animal, vegetable or mineral, overshadows a corpse. In other words,
as Jeffrey Rubenstein has shown at length, tannaitic halakha turned the
scriptural “tent” into an absolute abstraction.®®
The far-reaching conceptual expansion described above found lin-

guistic expression as well. Abraham Goldberg showed that the form

Jﬂ_% (from which the plural MOYNR is formed), characteristic of the

vocalized manuscripts of the Mishna, is not a variant form of the noun

571k (tent) but rather a verbal noun, similar to those in the phrase

RWDY Pan, contact and carrying, and in its form it is a participle of
the gal conjugation, 7R equivalent to 957R.# In effect, the denotation

of the whole complex of laws on corpse impurity,” and the title of the

tractate treating them, MY, is derived from the verbal noun for the

action of overshadowing a corpse. The vast expansion of the definition
of this state was perceived as the prime characteristic feature of the
laws on corpse impurity, and consequently gave them its name.

The forms of the homilies of Sifre and Sifre Zuta are characteristic of their midrashic
methods as a whole. Sifre, a product of the school of R. Yishmael, derives its rule by an
a fortiori argument (MM 9P) from the “leper;” Sifre Zuta, a product of the school of
R. Akiva, does so by extension and limitation (VW2 M3™) of the relevant verse.

¢ Sifre Zuta, ibid.

¢ M. 'Ohal. 6.1: “Persons and vessels can serve as ‘tents’ so as to give passage to
impurity.”

¢ See m. ‘Ohal. 8. Overhangs which do not give passage to impurity are listed in
8:4-5; they are the exceptional ones, by virtue of not being permanent, stationary,
woven, or the like. Cf. Maimonides, Mishneh Torah, Tum’at Met 13. For more over-
hanging things and their details, see especially m. ‘Ohal. chapters 6 and 9; Sifre Zuta
19:14.

¢ J. L. Rubenstein, “On Some Abstract Concepts in Rabbinic Literature,” JSQ 4
(1997): 34-40.

% A. Goldberg, The Mishnah Treatise Ohaloth: Critically Edited and Provided with

Introduction, Commentary and Notes (Jerusalem: Magnes, 1955) [Hebrew}, 2.
" E.g., b. Pesah 50a; b. Hag. 11a, 14a.
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Considering the enormous expansion of the class of :o.ﬁ%»:mgm
things” in tannaitic halakha, it is surprising that the tannaitic halakha
reverses direction with respect to the impurity of the “tent” itself and
limits its impurity to “tent” in the most literal sense, as it is :._ ﬁvm
plain meaning of the biblical text, and by gezera shava further :E:m
the definition of “tent” by determination of the materials of which
it is composed. This apparent discrepancy inherent in the tannaitic
halakha is all the more striking when compared to Qumranic halakha,
which is perfectly consistent in its move from tent to house, coﬁ with
respect to “giving passage” to impurity and with respect to the impu-
rity of the structure itself. Why, then, were the rabbis so severe in .%m
matter of “overshadowing impurity,” assigning impurity to anything
or anyone found under the same covering, of any sort, iﬁu a corpse,
yet were so lenient in the matter of the definition of the impurity of
the tent itself, limiting it to that composed of textile tent-sheets only?
Conversely, why did the Qumran sect hold that only a house counts as
a “tent,” yet take such a severe position on all the materials that .Bw_s
up a house even those attached to the ground? Which of these is the
earlier halakha, and which is the innovation?

With respect to the definition of “tent” as any overhang, tannaitic
law was indeed, uncharacteristically, much more severe than Qum-
ranic law. However, the sophistication of the conceptual change is
typical of rabbinic halakha and foreign to Qumranic .r&&&m. Oa
reading the Temple Scroll one does not sense any ogmo:m moyoB_n.
The abstraction that turned people and objects into “tents” seems
not to have occurred to the author of the Scroll. Philo and Josephus
also appear unaware of any covering other than a house Emﬂ.ﬁ.ca:mm:
impurity.”! Despite the absence of this sophisticated mcmz,mn:om .@oB
the Second Temple Jewish literature, it is apparently of a surprisingly
early provenance. Already well known by the time of the two mnrow_m
of Beit Hillel and Beit Shammai who disagreed only with regard to its

measurements.”” Hence, different circles in the Jewish society of the
last centuries BCE must have had, simultaneously, extremely diverse
conceptions of the biblical “tent.” A similar dispute took place within

i s, Ag. Ap. 2.205; Philo, Alleg. Interp. 3.206.

72 wm,momwwi _%_mw w: ‘Ohal. 16:1; t. ,%*Eg. 1:18; t. "Ohal. 15:12; y. m..:nv@. 1:4; b.
Shabb. 16b-17a. Rubenstein, “Abstract Concepts,” 40, also believes 92.. ,.Fm. concept
of the rabbinic-tent evidently developed in early Hw::.m.ﬁnso_. pre-tannaitic times, for
it is presupposed by the Tannaim and finds no opposition” (see also ibid, 70).

QUMRAN AND THE RABBIS ON CORPSE-IMPURITY 421

the rabbinic sphere as well. The survival of a minority view limiting the
definition of “tent” within the tannaitic world constitutes the excep-
tion that proves the rule. The doctrine of R. Yehudah states that “any
tent” that is not made by the hands of man does not count as a “tent.”
(m. "Ohal. 3:7). This tradition is much closer to the plain meaning of
the scriptural “tent,” but it constitutes a substantial departure from the
common rabbinic rule classifying all covers as “tent,” and indeed was
itself much limited in both tannaitic and amoraic halakha.” It is quite
plausible that R. Yehudah, known as a tradent of ancient and eccen-
tric halakhic traditions, sometimes those of R. Eliezer ben Hyrcanus,™
preserves here an early tradition which became marginalized over time
and otherwise disappeared.

Thus, the views of the Qumran sect contrast with tannaitic views in
two aspects—(a) only tents and houses bring impurity by overshadow-
ing; and (b) the materials that make up a house, even those attached
to the ground, also contract impurity. How would these positions be
justified by the sect? The first is explained simply by its closeness to
the scriptural text. The text addresses a “tent,” and the extension to
“house” is natural.

As for the second position of the Qumran sect, concerning the impu-
rity of the parts of the house, varying explanations have been proposed.
Yigael Yadin suggested that the sect’s requirement of purification for
parts of a house was drawn from the rules concerning N'an nyay
(eruptions) in a house (Leviticus 14).” Chaim Rabin suggested that the
source of the ruling was a popular feeling that the more purification

7 In the same mishna cf.: “But he agrees that the rules apply to clefts and over-
hanging rocks.” Cf. t. *Ohal. 5:4, and Epstein, Introduction to the Text of the Mishna
(2nd ed.; Jerusalem/Tel Aviv: Magnes/Dvir, 1964, repr. 2000) [Hebrew]; Goldberg,
Ohaloth, 32. See also b. Sukah 21a, where the eccentricity in the opinion of R. Yehudah
is substantially moderated.

7 See Epstein, Introduction to Tannaitic Literature, 106-107. For semi-sectarian
elements in the halakhic thought of R. Eliezer himself. see Vered Noam, “Traces of
Sectarian Halakha in the Rabbinic World,” in Rabbinic Perspectives: Rabbinic Litera-
ture and the Dead Sea Scrolls. Proceedings of the Eighth International Symposium of
the Orion Center for the Study of the Dead Sea Scrolls and Associated Literature, 7-9
January, 2003 (STDJ 62; ed. S. D. Fraade, A. Shemesh, and Ruth A. Clements; Leiden:
Brill, 2006), 67-85.

 Yadin, Temple Scroll, 11: 389, interpretation of 1. 12. This explanation is improb-
able. It is more likely that the sect distinguished between the house defiled by some-
thing other than itself, to wit a corpse, and the house defiled by an eruption, in which
the source of impurity is the house itself,
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applied to a house with a corpse the better.” Jacob Milgrom no::w&
the impurity of the components of a house among n.rm m&&%.oﬂ which
underwent a process of what he calls “homogenization,” that is, a pro-
cess by which rules affecting objects, animals or rEdm.:m are extended
to other things of the same sort. In our case, the scriptural rules on
vessels and persons found in the tent with the corpse are extended
to parts of the house itself.” Milgrom supposed that the impuise for
this came not from the interpretation of texts, but rather from early
halakhic traditions which the sect sought to anchor in the Pentateuch.”
Louis Ginzberg attempted to reconstruct a stratum of early halakha
within the rabbinic world that attributed impurity even to the ground
and things attached to the ground. His evidence, apart from one tes-
timony in the translation of the Torah attributed to Hobmﬁrwm to vm
discussed below, is weak.” Common to all of these proposals is E.m:
attempt to explain away the sect’s ruling which is seen as a amim:.os
from our accustomed (rabbinic) halakha that the house itself remains
pure. However, it appears that in this instance an early roB;.v\ indi-
cates the direction in which this halakha developed and implies that
the tannaitic rule—that which exempts houses from impurity—is the
one that represents radical change and requires mxﬁwzmﬁo? just as
the expansion of the concept of “tent” was, almost certainly, a later
halakhic revolution.

Several scholars have noted the affinity between the Qumran texts—
Damascus Document and Temple Scroll—and Targum Pseudo-

76 in, The Zadokite Documents (Oxford: Clarendon, 1958), 63. .

77 m.vwmwwwgﬁdﬁn Scriptural Foundations and Deviations in the Laws of vcEQNMm
the Temple Scroll,” in Schiffman, ed., Archaeology and History in the Dead Sea Scrolls,
83-99 at 93.

78 {

™ W:\WNWVQ@ An Unknown Jewish Sect (New York: The umimr ,—dmw_oﬁnﬁ
Seminary of America, 1976) 81, 146-147, 351-355. The so-called “NT"J7 XA™1” is
irrelevant to our concerns, first because its content deals with Ba.zmﬁgm_. :o_.n. »n_m_mw.wn
impurity; second because of its late date, and finally because of its general hal nm
eccentricity. The particular rules concerning the implements :ma.n_ at the ‘oxanwzon o
criminals, t. Sanh 9:8, indicate nothing about the corpse-impurity Om.mo; an %M-‘Em
in general; and in any case the readings of nrw text Emnw are inconsistent (see Ew
zberg, Unknown Jewish Sect, 352). Ginzberg’s interpretation of the cryptic Bmzma z“v
the watercourse in m. Yad. 4:7 is purely speculative. The rule that .9« w._oo_‘ o ; Nn
house down to the nethermost deep is reckoned like to the room itself’ ?M Chal.
15:5) relates to what has been hidden in the space Emmm_. the floorboards, mum :oﬁnn.o
the soil and stones. One must keep in mind Ginzberg’s mnb.ﬁ.& tendency to force the
sectarian positions in CD in the direction of accepted rabbinic ones. For his attempt
to emend O°¥P1 531 to DY Y, see above.
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Jonathan, which presents here a halakha radically different from that
of the rabbis. Yadin pointed to the explicit disagreement between these
three (Temple Scroll, CD and Ps.-].), on the one hand, and tannaitic
halakhic midrash on the other.® However, attention does not seem to
have been drawn to the existence of a single midrash which is echoed
in these sources, nor to its implications for a reconstruction of the
development of the halakha. Targum Pseudo-jonathan, we note at
the outset, reads: "1 "O'PY MR PRPPIP 190N RIDWHIT SN
'R RYW 2IRON ' (Everything in the tent, and even its ground,
stones, wood, and vessels, will be impure for seven days.)® Let us now
look at the wording of the three disparate sources:

1. Damascus Document: 990771 07a8T %7159 (and all the wood,
stones and soil);

2. Targum Pseudo-Jonathan: *13381 YR Yar RIOwWNAT 50

"D 101 (everything in the tent, and even its ground, stones,
wood, and vessels);

3. Tannaitic halakhic midrash: wpn AR VIR YMY 15ARa WK 5o

51 5aRn YY...5n 2pnwna AnTa DUIANTY OWYT PN
mwain 5 5 ovon 5

(Whatever is in the tent [Num. 19:14]: Do I hear that even the
straw and the twigs, the wood, the stones and the soil are included?

* Yadin, Temple Scroll, I: 328.

* See Ginzberg, Unknown Jewish Sect, 81; Yadin, Temple Scroll, I: 328; Schiffman,
“Impurity,” 143; The frequently eccentric halakhot in Targum Jonathan have been
the subject of critical study ever since Geiger’s Urschrift und Ubersetzungen der Bibel
(1857). However, there does not seem to be a consensus concerning the date and
source of these halakhic “deviations.” For an informed survey of scholarship on Tar-
gum Jonathan and its history, see A. Shin'an, The Embroidered Targum (Jerusalem:
Magnes, 1992) 35-43 [Hebrew], with generous bibliography. On the halakha in Tar-
gum Jonathan see E. Itzchaky, “The Halacha in Targum Yerushalmi I (Pseudo Jona-
than ben Uziel)” (M. A. thesis, Bar Ilan University, Ramat Gan, 1979) [Hebrew]. The
halakha under discussion is mentioned there at 44, However, the author was not yet
aware of Qumranic halakha, which for the most part had not yet been published. See
also the summary article of Y. Maori, “The Relationship of Targum Pseudo-Jonathan
to Halakhic Soutces,” in Studies in Talmudic Literature, in Post-Biblical Hebrew and
in Biblical Exegesis (Te‘uda 3; ed. M. A. Friedman, A. Tal, and G. Brin; Tel Aviv:
Tel Aviv University, 1983), 235-250 [Hebrew]. For further bibliography see Shin’an,
Embroidered Targum, 44 note 155. Joseph Baumgarten appears to be the only scholar
to have devoted a study (J. M. Baumgarten, “Qumran and the Halakha in the Ara-
maic Targumim,” in Proceedings of the Ninth World Congress of Jewish Studies, Panel
Sessions—Bible Studies [ed. M. Goshen-Gottstein; Jerusalem: Magnes, 1988], 45-57,
especially 55) expressly to the question of the relation of the halakha in the targumim
and that of Qumran, and he too refrains from firm conclusions.
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Scripture teaches: on the tent and on all the vessels and people (Num
19:18). (Sifre Numbers 126).%

In these three sources the voice of an ancient halakha wm. r.mm:.u. one
that listed the three items—wood, stones and soil—as receiving impu-
rity. Presumably this halakha was derived from 90. words wm the verse,
“whatever is in the tent.” This is particularly clear in the view nm_mm:&
by the tannaitic source, “whatever is in the R:.n Uw I hear etc. h:
Targum Pseudo-Jonathan the list is also an mn%:mnwﬁ._o: of the wor s,
“whatever is in the tent.” Finally, the ancient homily has echoes in
the language of the Damascus Document, :ms.a all .ﬁrm wood, stones
and soil.” It is a reasonable conclusion that this ancient halakhic for-
mulation—enumerating wood, stones, and soil, and attached to the
generalization in the verse “whatever is in the tent shall be unclean
for seven days”—was intended to apply impurity to the wood, stones,
and soil of the house where a corpse is found, and not to exempt them.
The tannaitic homily, rejecting this rule, turns the tables on the ear-
lier homily by stressing the itemization found in that same verse, on
all the vessels and people”—only these and not wood, m".osm and soil.
All three sources, then, made use of a common rm_m.w?n Sﬁ.ivo%
formulation preceded the Damascus Document. This rm_w_n.?n text,
known also to the authors of the tannaitic midrash S&.o were .5%@:&
to dispute it, contained the instruction that the B.ﬂ:m:&m which com-
posed the house itself—wood, stones, soil—were subject to corpse
impurity. Clearly, then, the rule of the O:::.‘mz mm.nr by Eran Mmm
components of a house are subject to no%mn._B@E.:Q, preceded the
rabbinic halakha which exempted them from impurity. .
What lies at the root of this halakhic dispute? It seems 9”& the issue
of “tent” reveals something of the very concept of WBH.EEQ in the m.B‘F
halakha. The extension of the rule on overshadowing nrmqwngzm.cn
of the tannaitic halakha arises from the notion 9&. corpse impurity
spreads to fill any enclosed space in which it is nonmﬂ:.:maq and Qw.% at
the borders of that space (in rabbinic terminology “give passage” and
“screen”). This is anchored in the plain meaning of Fm verse. _.Lﬁmn
halakha, with its tendency to more abstract categorical definitions,
determined that there was no difference between .SEo:m o<mnrw=.mml
tents, houses, persons, animals, utensils—for this purpose provided

82 Horovitz, Sifre Debe Rav, 162.
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certain basic conditions were met.* When it came to the impurity
of the tent itself, on the other hand, the rabbis held that the soil and
stones of a constructed house were not susceptible to impurity, for
this would conflict with another fundamental principle essential to the
rabbinic concept of impurity: the intuitive perception that impurity
can attach only to the world of human creativity, the world of culture,
but not to the raw materials of nature. This perception is grounded
in the spirit of the biblical texts. The Torah, in the various passages
on impurities, speaks of the impurity attaching to persons and their
clothing, to food and drink, to means for riding and bedding, and to
various vessels, but stresses that “a spring or cistern in which water
is collected” and “seed grain that is to be sown” which has not been
watered cannot be defiled.® Hence, impurity does not attach to rock
and earth, nor to vessels made from them.* Hence, too, plants rooted
in the ground are not susceptible to impurity until they are severed
from the ground; nor are utensils that are not fully “vessels” (e.g. that
are still unfinished, that have no cavity, that are not normally moved,
that are flawed to the point that they are unusable).® In the same vein,
the rabbis determined that “what is joined to the undefilable is unde-
filable,” and that utensils which are normally used when attached to
the ground are undefilable as well¥” It is these basic principles which
apparently prevented the application of impurity to buildings. Hence,
the restriction on the defilability of the “tent” itself, on the one hand,
and the extension of the capacity to “overshadow” on the other.

There may be another factor behind the rabbinic decision to exempt
permanent buildings from impurity: the status of the Temple. We
noted above the surprising analogy drawn by the midrash between

the tent containing a corpse and the Tabernacle in the wilderness. This
homily deserves a second look.

Here it is written, This is the law: When a person dies in a tent (Num
19:14); and there it is written, He spread the tent over the Tabernacle
(Exod 40:19); just as there [the covering] of linen is designated ‘tent,” so
here too, [a covering] of linen is designated ‘tent.’ (B. Shabb. 28a)%8

® E.g. durability, see m. "Ohal. 8:5. Exceptions include vessels and foods susceptible
to impurity (do not screen). For details see m. *Ohalot 8.

 Lev 11:32-39; 13:47-59; 15:4-12, 20-23, 26-27; Num 19:14-15, 18; 31:20-24.

* E.g., m. Kelim 10:1; Sifre 126, b. Shabb. 58a; b. Yoma 2a.

* E.g., m. Kelim 15:1; Sifre Num. 158.

*7 See m. Kelim 11:2; 12:2.

* See also y. Shabb. 2:3, 4d.
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What is the meaning of the bold nexus between these opposite poles,
i.e. the tent of impurity and the tent of holiness, created by the homily?
At the root of the analogy is a conception of space common to both.
The sanctity of the Tabernacle does not derive from the immanent
sanctity of the place on which it stands, for, after all, the Tabernacle
is portable and moves from place to place. Its sanctity derives rather
from, and only from, the sanctity of the Holy Ark and the other fur-
nishings within the Tabernacle. This sanctity spreads throughout the
interior space of the Tabernacle and is limited by its physical borders,
which are, as R. Yossi says in the following passage, the tent-sheets.

R. Yossi says, It is not the place that honors the man, but it is the man
who honors the place. As long as the Shekinah was present on Mount
[Sinai, whoever] ascended to the top was liable to the death penalty.
When the Shekhinah departed, those with running issue or blemishes
were permitted to ascend there. As long as the Tent of Meeting was
pitched, whoever entered it was liable to the death penalty. When the
Tent of Meeting was removed, those who were impure or with blem-
ishes were [permitted to enter]. (Mekhiita of Rabbi Shimeon Ben Yohai

19:13)%

In the parallel in the Babylonian Talmud the last part is phrased:
“Once the curtains were rolled up, those with a running issue and
the lepers were permitted to enter there.” (b. Ta'an. 21b). The interior
space of the tent with a corpse is impure only because of the presence
of an impure object in it, and here too the special status, impurity in
this case, spreads throughout that interior space delimited by the tent-
sheets. The impurity of the tent with a corpse is a sort of symmetric
mirror image of the sanctity of the Tent of Meeting; both are based
on the same principle. If the association with the Tabernacle resonates
in the discussion of the impurity of the tent with a corpse, it is pos-
sible that the association of the Temple resonates in the discussion of
a house with a corpse. That this nexus was perceived is shown in the

following homily: .

An inference from the less to the greater: If with respect to the Temple,
which is not subject to sprinkling (since it cannot become impure), an
impure person entering it is liable to be punished by being cut off, all the
more so with respect to the Tabernacle, which is subject to sprinkling

¥ ]. N. Epstein and E. Z. Melamed (eds.}, Mekhilta D’Rabbi Sim’on b. Johai (Jerusa-
lem: Sumptibus Hillel, 1955), p. 141. Cf. Mekhilta of Rabbi Ishmael, Yitro, Bahodesh,

3 (p. 123).
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(since it can become impure), an im ing i
: ¢ ) pure person entering it should
liable to be punished by being cut off. (Sifre Zuta 19:13) 8t should be

The homily considers the notion that the T
ab 1
would themselves become a ernacle and the Temple

constructed building. In light of this, it may be that the rule exempt-
INg permanent structures, rather than tents, from impurity developed
from the contrasting images of the Tabernacle and Temple. The rule
xempting all permanent structures from impurity thus :.::mm the
Temple itself Impervious to impurity.®

. U&. the Qumran sect dispute the fundamental principle limitin
!mpurity to persons and man-made objects? Did it not accept EM

d._m._‘m wm _.:N&v\ 2 more outstanding product of “culture” than human
habitation.* It js reasonable to conjecture that the early halakha did

of the change in the nature of these materials once they became part
of a man-made structure. This early, sensible concept could be ,M_ -
.vonmm by the scriptural text which declares “everything” in the Hmmﬂ
Impure. This rule may be reflected in the language used by Josephus
the house and its inmates must be purified,” P

ﬁ_w complete exemption granted by the rabbis of ] permanent
buildings from impurity thus emerges as a radical departure from

90
EE:.MMM MMMM_‘V MM onwwwmmm hﬂ mmn v%ﬂswanﬁgvcz.g of the structure itself, not to the
ents of the building. These may aj i i
The extreme concern over the i i m e Temple Cones 3 mpil0r
. Impurity of the Temple or the Te i
in N_ESM Sources, e.g. m. Sotah 3:4; t. ‘Ed 3:3; b, %wia 23a ple Courtis refected
It is interesting to note Qw‘ﬁ the &mram_.:r.ngEQ French abbot and writer on

fore nothing more than a “licence,” cf. H.-W i
hing » <L HL-W. Kruft, A History of Archit t :
WBS a_\.w?:SE to the Present (London/New York: NS»BBmNﬁMbMMhM m»wmmwﬂwwﬂmmm_.
~M~8\w ¢ Wc« NGN. My ﬁrmsw,m to Mouli Vidas for directing me to this matter,
b g Ap. 2.205. For Philo, on the contrary, only persons and vessels in the hous
€come impure, not the house jtself (Spec. 3.206). e
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revious halakhic tradition. This departure seems to v.m ».vno%ﬁnﬂ oM. «w
Wm<o_:ﬁo= one of bold and path-breaking ooanwEmercﬂoM._ aawﬂwcn
ic cc i -impurity rested on a virtu -
halakhic construction of corpse-imp . . al destruc
i ildi k into their constituent materials,
tion that turned buildings bac
defined them as “ground.” This new halakha, to wwn%vammm b. Mr.mﬁwm.
34a, approached the building, cast its eyes upon it, and reduced i
a pile of rocks.” . . .
vﬁ?ﬁ fired this revolution? Was this halakhic n%.m:mm M Jﬂ_nm
tion and philosophical refineme
mple of the process of abstrac d oh !
MWMF% characterized the growth of mrm:mm_n\ﬁmbbm:_n. thought? Onm
i i ical reaction to the obsessive concern o
alternatively, was it a polemica . cosive concem o
i ing and scrubbing the walls an
some groups with scraping . : 1d floor of 2
eaction which broug
house where a corpse had been, a r : ! .
saic halakha, as in other instances, to a deliberately ermE mvwaom&.
Whatever the case may be, the halakha on the SEH om a MWWH%MM
i iti is the result of two separate dev X
dent in tannaitic sources is t . opments
i toward stringency. Common
one toward leniency, the other
halakhic boldness and conceptual refinement. ;.o %mnﬂﬂﬂwﬂoﬂ“cmﬂ M
i ted the materials of the
first development, which exemp . .
Mwmnwmm :ﬂwciw is manifest from the reconstruction of an ancient

midrash.

V. Summary

Our examination of Qumranic 7&&.@5 by means of mﬁ.nwaam»”mm”
with parallels in halakhic BESWW S%E&, MnaMmmgmH”mnn_on‘nm e

i ilies formulated earlier than o .
MMMMM_,“MMM: it. (a) “A bone of a mmae: (19:16): .?mﬁ. MM M%M.MMMM
whole, so a bone must be whole;” (b) Ow agrave C.@@S.} w e
woman with a dead fetus in utero;” (¢) SS&?Q _m. in the mOm :oﬁ.m Ev“
the wood, stones, and soil.” That these 5863899.5 mnmm e e
early date is significant for the much-debated question o

i r. 58a, Shabb. 34a, B.Bat. 75a. The .BZSEm notion

I &M_mw%mww_wm Mm@%mwwnm identity even when incorporated in a c:;m“ﬂom_n__”

e Emﬂmﬁ the principle that a thief remains under the obligation to _.nﬁ.:wn.ﬁ len

w&mﬂ.ﬁ M&aa% itself, even at the cost of dismantling a structure built M:”r n_mwav

ﬂ%& MMMQ&. controversial legislation, D°awWn Npn, sww Mmcwmw% WM mM“:E e harsh
consequences of the principle. M. Git. 5:5; t. B.Q. 10:5; b. Git. 55a. My

Ranon Katzoff for this observation.
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and date of halakhic midrash. This question, in turn, has implications
for the history of biblical interpretation, for the development of rab-
binic halakha, and for the circumstances of the birth of sectarianism
in the Second Temple period.*

Moreover, several ancient interpretative disputes have come to life
before our eyes. The analogy of “human bone” to “corpse” gave rise to
opposite interpretations in early Pharisaic halakha and in MMT, and
ultimately was given a new interpretation and transferred to another
matter altogether in the tannaitic halakhic midrash. The tannaitic
exegete disputed the early midrash concerning the impurity of the
components of a house; and the impurity of a dead fetus in utero was
derived from the Very same scriptural verse in three contrary ways.

Finally, the uncovering of early midrash often provides us with an
opportunity to follow the fascinating development of the halakha, to
identify the earlier rules, and to appreciate the revolutionary novelty of

* For the larger questions of the origin and date of the halakhic midrash, the forms

of transmission of early halakha, and the relationship between traditional practice and
midrash, see the surveys and the positions of the authors in, e.g., Epstein, Introduction
to Tannaitic Literature, 501-15; H. Albeck, Introduction to the Mishna (Jerusalem/
Tel Aviv: Bialik Institute/Dvir, 1959), 40-62 [Hebrew]; D. Weiss Halivni, Midrash,
Mishnah, and Gemara AOva:.mmo MA: Harvard University Press, 1986), 18-37. The
current trend seems to favour the view that midrashic form is later than “mishnajc”
form. See E. E. Urbach, “The Homily as a Basis of the Halakha and the Problem of the
Soferim,” Tarbiz 27 (1958): 166-82 [Hebrew], repr. in E. E. Urbach, The World of the
Sages: Collected Studies (Jerusalem: Magnes, 1988), 50-66 [Hebrew]; English abstract
in The Second World Congress of Jewish Studies: Report (Jerusalem 1957), 9-11; M. D.
Herr, “Continuum in the Chain of Torah Transmission,” Zion 44 (1979): 43-56 at
53-54 [Hebrew]; A. Schremer, “ ‘[T]he[y] Did not Read in the Sealed Book:’ Qumran
Halakhic Revolution and the Emergence of Torah Study in Second Temple Judaism,”
in Historical Perspectives: From the Hasmoneans to Bar Kokhba in Light of the Dead
Sea Scrolls. Proceedings of the Fourth International Symposium of the Orion Center for
the Study of the Dead Sea Scrolls and Associated Literature, 27-3] January, 1999 (STDJ
37; ed. D. Goodblatt, Avita) Pinnick, and D. R. Schwartz; ef al.; Leiden: Brill, 2001),
105-126. See the critique of this view by Halivni, above in this note. The latter consider
halakhic midrash a revolutionary innovation of the end of the Second Temple period.
Even those who give a late date for the development of halakhic midrash do not deny
the existence of an earlier tier of midrash, simple and primitive in nature, echoes of
which can be found between the lines of Qumran literature, and whose traces are
preserved here and there in rabbinic literature. For these very early homilies found
in rabbinic literature see, e.g. Epstein, Albeck, and Halivni. On Qumranic midrash
see studies by Menahem Kister, Moshe Bernstein, and others, listed in Schremer, 118
Notes 41-44. See also the references to sources and studies collected by A. Rosenthal,
“The Oral Torah and Torah from Sinai: Halakha and Practice,” in Mehgerei Talmud:
Talmudic Studies Dedicated to the Memory of Professor Eliezer Shimshon Rosenthal
(ed. M. Bar-Asher and D. Rosenthal; Jerusalem: Magnes, 1993), 448-489, here 451-52
note 13, and recently Shemesh, “4Q251: Midrash Mishpatim.”
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the later rules. In the case of the bone of a mnw.a wnnmom.: is mﬂ@ﬁmﬁ
that the earlier rule is that which is preserved in tannaitic sources, for
the earlier homily supports that rule. In MMT we mnm a _wﬂwb reac-
tive” homily. The situation is reversed in the case of “tent ;ﬁv:m:ﬂ
There the earliest midrash shows the Qumranic rule to be the rst,
whereas the tannaitic rules turn out to represent a bold and M%EM.
ticated upheaval. In the case of the dead mmﬁ.cmw ﬁrm. O.cB.Sb—u omily
seems to be a natural extension of the associative mEEmﬂQ mgm.m:
the grave and the womb. By contrast, the tannaitic 8».&:6.703 ies
are remarkably forced. Therefore, we may assume ﬁ._;wﬁ in @:m case as
well, the Qumranic homily is an initial interpretation while the tan-
naitic reaction is a secondary polemic attempt to anchor the owﬂﬂﬂﬁ.m
stance in the biblical text. Our limited mx»n.::.mcmﬁ o.m several hal &ﬂ
details arising from one biblical chapter is E&n.ﬁ?m of the Ma t

which awaits the comparative study of Qumranic halakha and tan-

naitic midrash.

BETWEEN TWO SECTS:
DIFFERENTIATING THE YAHAD AND THE
DAMASCUS COVENANT

EYAL REGeV

1. Introduction

In 2004 I published an article in which I argued that the Yahad and the
Damascus Covenant were two separate sects, each with a very different
social structure, and at times also different organizational forms. This
conclusion was the result of an analysis of the functions of the differ-
ent officials in the various versions of the Community Rule and the
Damascus Document. I also consequently concluded that the Yahad
preceded the Damascus Covenant. Later, I revised and expanded this
discussion in my book Sectarianism in Qumran.! In the past few years
many new studies have discussed these questions. There is a growing
awareness of the complexity of these texts and their transmission, and
an increasing number of scholars now acknowledge the ideological
and social/structural differences between the Yahad and the Covenant.
In this article T would like to restate and revise my initial arguments
using the fruitful results of recent studies by other scholars.

The Community Rule and the Damascus Document share many
terms and perceptions: In both texts we find the rabbim, the mebager,
the priest, mishpatim, cosmic dualism, two messiahs, etc. Nonethe-
less, almost forty years ago Licht had already distinguished between
the two documents based on the different economic systems and the
social organization of the Covenant, which was divided into “camps.”
However, some recent scholars still do not distinguish between the

! E. Regev, “The Yahad and the Damascus Covenant: Structure, Organization and
Relationship,” RevQ 21 (2003): 233-262; idem, Sectarianism in Qumran: A Cross-
Cultural Perspective (Religion and Society Series 45; Berlin: de Gruyter, 2007), 45-50,
81-86, 163-196.

2 ]. Licht, The Rule Scroll: A Scroll Sfrom the Wilderness of Judaea, 1QS 1QSa
1QSb. Text, Introduction and Commentary (Jerusalem: Bialik Institute, 1965), 14-17
{Hebrew]. One of the interpretations that he suggested in order to reconcile these
differences is that the two groups allowed members to choose between 2 lenient or
stricter way of life.



